
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

F r a n g e l l a  B r o s . ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Article 28&29 of the Tax Law

for  rhe  Per iod  B l1 l65- tJ . /30166.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Determinat ion by mai l  upon

Frange l la  Bros . ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing  a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Frange l la  Bros . ,  fnc .
P .O.  Box  158
Ravena, Ny

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Frange l la  Bros . ,  fnc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Article 28&29 of the Tax Law

for  the  Per iod  B/ t /65- t r /30 /66 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
16th day of May, 1980, he served the withln not ice of Determinat ion by mai l  upon
E. David Duncan the representat ive of the pet i t ioner in the wi- thin proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. E. David Duncan
Lyons & Duncan
100 Sta te  S t .
Albany, N5f L2207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 16,  1980

Frangel la  Bros.  ,  Inc.
P .0 .  Box  158
Ravena, NY

Gentlemen:

Please take not ice of the Deterninat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1133 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission ian only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and muit  be comnenced
in the Supreme Court of the State of New York, Atbany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to;

NYS Dept .  Taxat ion  and F lnance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat. ive
E. David Duncan
Lyons & Duncan
100 Sta te  S t .
Albany, NY 12207
Taxing Bureaut s Representative
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STATE OF NEI,rt YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

FRANGEILA BRoTHERS, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period August 1, 1965 to November 30,
1966.

DETERMINATION

Ravena, New York,

for refund of sales

the period August 1,

App l ican t ,  F range l la  Bro thers ,  Inc . ,  p .O.  Box  l5g ,

f i led an appricat ion for revision of a determinat ion or

and use taxes under Art ic les 28 and 29 of the Tax Law for

7965 xo November 30, t966 (TiIe No. Ot46O).

A formal hearing r , las held before Michael Alexander,  Hearing Off icer,  at

the off ices of the State Tax Commission, Bui lding / f9,  State Campus, Albany,

New York ,  on  Apr i l  6 ,  1978 a t  9 :30  A,M.  and was cont inued on  oc tober  30 ,  Lg78

at 9:00 A.M. Appl icant appeared by r ,yons & Duncan (8. David Duncan, Esq.,  of

counser).  The sares Tax Bureau appeared by peter crot. ty,  Esq. (James J.

Mor r is ,  Esq.  and Pat r i c ia  L .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUES

I. I rrhether trucks and repair  parts purchased by appl icant,  are tangible

personal property for use or consumption direct ly and exclusively in the

product ion for sale of tangible personal property on a farm, and are exempt as

prov ided by  sec t ion  1115(a) (6 )  o f  the  Tax  Law f rom the  sa les  and use taxes

imposed by Art ic les 28 and 29 of the Tax Law.

II .  l {hether the hearing off icer should be disqual i f ied from conduct ing
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this hearing in favor of an independent,  outside hearing off icer.

rrr .  whether this matter should be disrnissed without hearing

appricant has been unduly prejudiced by the delay in the hearing

mat te r .

1n

o f

that

th is

FINDINGS OF FACT

1' On JuIy 19, 1968' the Sales Tax Bureau issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due to Frangel la Brothers, Inc.

fo r  taxes  due o f  $806.11 ,  p lus  pena l ty  and in te res t  o f  $101.87 ,  fo r  a  to ta l  o f

s 9 0 7  .  9 8 .

2.  At  the hear ing,  appl icant  conceded l iab i l i ty  for  a1l  i tems except  for

a use tax of  $580.10,  determined to be due on purchases of  some of  i ts  t rucks

and  t ruck  pa r t s  i n  t he  amoun t  o f  $2g ,996 .59 .

3.  Appl icant  is  a commercia l  grower of  mushrooms. I t  operated on three

separate parcels  of  land a l l  located wi th in a radius of  f ive mi les.  These

parcels of  land consisted of  an area conta in ing growing bui l , i l ings,  an area

from which topsoi l  was obta ined and an area f rom which sand was obta ined.

4.  Appl icant  used i ts  t rucks to t ransport  topsoi l  and sand f rom thei r

respect ive areas to the growing bui ld ing area over  pr ivate and publ ic  roads.

Appl icant '  a lso used i ts  t rucks to haul  horse manure f rom race t racks to the

growing bui ld ing area.  The topsoi l ,  sand and manure were stored in  the v ic in i ty

of  the growing bui ld ings unt i l  needed.

5.  Appl icant  then combined the manure,  sand and topsoi l  to  create a

medium for  the growth of  mushrooms. Af ter  th is  mixture was ster i l ized,  appl icant

p lanted mushroom spores which i t .  had t rucked to the growing bui ld ings in  i ts

own t rucks.  Then appl icant  harvested the mushrooms for  sh ipment  to food
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stores or to a canning faci l i ty.  Appl icant also used some of i ts vehicles to

transport  workers from place to place, to transport  supervisors and to transport

the mushrooms to market.  Final ly,  once the medium was exhausted, i t  was

removed from the growing bui ldings and trucked away in appl icant 's trucks.

6 .  None o f  app l i can t ' s  t rucks  were  ass igned to  one par t i cu la r  task

consistent ly.  Some of the Lrucks had farm plates, whi le the remaining trucks

had commerc ia l  p la tes .

7. Appl icant purchased these trucks and repair  parts without paying

sa les  or  use  tax  on  them.

8- At the hearing, appl icant oral ly made a motion that the State Tax

Commission disqual i fy Lhe hearing off icer from conduct ing this hearing in

favor of an independent,  ouLside hearing off icer.  Appl icant also oral ly made

a motion that this mat. ter be dismissed without hearing in that appl icant is

unable to fully present its evidence due to unnecessary delay by the Department

of Taxat ion and Finance.

CONCLUSIONS OF LAW

A. That appl icant 's product ion process did not begin unt i l  i t  had received

the topsoi l ,  sand and manure in i ts growing area.

B. That  appl icant  d id not  purchase t rucks and repai r  par ts  for  use or

consumpt ion d i rect ly  and exqlus ively  in  the product ion for  sa le of  tangib le

pe rsona l  p rope r t y  on  a  f a rm  as  requ i red  by  sec t i on  1115 (a ) (5 )  o f  t he  Tax  Law

("exclus ively"  amended to read r rpredominant ly"  ef fect ive September 1,  fg74) .

C. That the State Tax Commission's Rules of Pract ice and Procedure, (20 NYCRR

$601 .10 )  do  no t  p rov ide  fo r  o ra l  mo t i ons  a t  a  f o rma l  hea r i ng .

D.  That  the appl icat ion of  Frangel la  Brothers,  Inc.  is  denied and the
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Notice of Determinat ion

sus ta ined.

DATED: Albany, New York

MAY 1 6 f980

and
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Demand for Payrnent of Sales and Use Taxes Due is

STATE TAX COMMISSION
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